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DRAFT DECISION

This draft Decision is being distributed to the parties in this proceeding for comment.  The proposed Decision is not a final Decision of the Department.  The Department will consider the parties’ exceptions before reaching a final Decision.  The final Decision may differ from the proposed Decision.  Therefore, this draft Decision does not establish any precedent and does not necessarily represent the Department’s final conclusion.

DRAFT DECISION

I. INTRODUCTION

By Petition of the Office of Consumer Counsel (OCC) filed on December 3, 2010 pursuant to §4-176 of the General Statutes of Connecticut (Conn. Gen. Stat.), the Department of Public Utility Control (Department) was requested to provide a declaratory ruling regarding the applicability of Conn. Gen. Stat. §§16-11, 16-43 and 16-47 to the specific facts of the announced and pending merger between Northeast Utilities (NU) and NStar (Merger).  In particular the Petition asks that the Department rule that section 16-43 and/or 16-47, when read in conjunction with section 16-11, require Department approval of the merger.  
A. Factual Background

 NU is a Massachusetts business trust and parent holding company of four regulated subsidiaries, two of which, The Connecticut Light and Power Company (CL&P) and Yankee Gas Services Company (Yankee), are Connecticut public service companies as defined in Conn. Gen. Stat. §16-1(a)(4).  NStar is also a Massachusetts business trust and is the parent holding company of NSTAR Electric Company and NStar Gas Company, which provide electric and gas service to customers in Massachusetts.  NStar has no plant, operations or customers in Connecticut and none of its subsidiaries are Connecticut public service companies.  

On October 18, 2010, NU and NStar announced they were entering into a merger agreement that will combine the two companies.
  The holding company that will be the parent company of both CL&P and NStar will still remain as NU.  As proposed, the transaction will not result in another company, or a new company, acquiring or exercising authority or control over NU, CL&P or Yankee.  NStar will become a utility subsidiary of NU and its corporate structure will remain the same.
   The Companies anticipate that after the merger, current NU shareholders would represent an approximate ownership share of 56 percent of the combined company and NStar shareholders would, in the aggregate, represent an approximate 44 percent of the combined company.  This is because consideration for the proposed merger will be 100 percent equity, in the form of NU common shares.   

In addition to the respective change in equity shares of the holding company, the company will make other changes, such as having an additional headquarters in Boston, Massachussetts, as well as its current offices in Hartford, Connecticut, and other management changes.

B. Conduct of Proceeding

On December 15, 2010, NU provided a Response to the Petition.  The Department, by way of Notice of Request for Written Comments, dated December 23, 2010, provided notice of the Petition an opportunity for interested persons to submit written comments and memoranda of law.
C. OCC’s Position


In support of its Petition, the OCC believes that section 16-47(b) and (c) require Department approval if a holding company will, directly or indirectly, exercise or attempt to exercise authority or control over a public service company such as CL&P or Yankee.  OCC believes that this section applies if another entity is exercising or attempting to exercise control over an existing holding company, such as the presently existing NU.  Petition, p. 10.  The OCC believes that the Department, in answering this question, should look at whether the existing NU would be a new (emphasis OCC) holding company that is exercising authority or control over what had been the pre-merger NU.  In support of this position, the OCC states that an indicia of control is the “ability to effect a change in the composition of the board of directors.”  Id.  OCC states that the combined company, a holding company, will be exercising the power to direct the policies of CL&P and Yankee as well as those of NStar.  Id., at 11.  Simply put, the combined or new holding company will be exercising the power to direct the policies of CL&P and Yankee as well as those of NStar and, given the change in corporate governance, the Department should declare that its prior approval of this transaction is required.  

The OCC also states that the merger should require prior Department approval since section 16-43 mandates such approval where a public service company will “directly or indirectly (1) merge, consolidate or make common stock  with any other company …”  Petition p. 16.  The OCC believes that after the merger, both CL&P and Yankee will be under common control with NStar Gas, and that, therefore, the transaction constitutes an indirect merger.  It is the OCC position that the language of section 16-43, which applies to indirect mergers should be read in conjunction with section 16-11, which requires broad interpretation of the Department’s powers.  In doing so, the Department would recognize that the transaction is an indirect merger of CL&P with NStar Electric as well as an indirect merger of Yankee with NStar Gas.
D. Northeast Utilities position


NU filed a Response to the OCC petition on December 15, 2010.  NU states that the statutory provisions set forth by the OCC in its Petition do not apply to the circumstances of this transaction and provide no legal basis for the issuance of the OCC requested ruling.  Response, p. 2.  In support of its position, NU states that Connecticut law is well-established in that Department regulatory jurisdiction only applies to transactions that result in the change of control over Connecticut public service companies.


NU states that the factual circumstances of this proposed merger do not apply to the provision of section 16-47.  Simply put, section 16-47 does not contemplate Department jurisdiction where the holding company of a Connecticut public service company merely seeks to acquire an out-of-state utility that the Department does not regulate.  Id.  More specifically, the proposed merger involving NU and NStar will not result in another company, or a new company, acquiring or exercising authority or control over either NU, CL&P or Yankee.  NU, as prior to the merger, will continue to be the parent holding company of CL&P and Yankee.  Id.  

With regard to section 16-43, NU states that it does not apply in the instant case because the transaction does not involve a merger of Connecticut public service companies.  CL&P and Yankee will remain separate companies and will not merge with any other company as part of the transaction.  Last, NU states that the proposed merger will not alter or change in any way the Department’s jurisdiction over CL&P and Yankee and that both companies will continue to be regulated by the Department and that customer interests will continue to be appropriately protected following the merger as they are currently protected.  Id., at 3.

E. written comment

The Department, by way of Notice of Request for Written Comments, dated December 23, 2010, provided notice of an opportunity for interested persons to submit written comments.  A summary of the responses follows. Some entities, identified below, also asked to be admitted as Intervenors in this declaratory ruling proceeding.  The Department hereby recognizes those entities as Participants herein. 
1. Northeast Utilities


By way of a letter dated January 6, 2011, NU stated that it would rely upon its response to OCC’s Petition, filed on December 15, 2010. 

2. Attorney General


The Attorney General for the State of Connecticut (AG) submitted written comments dated January 6, 2011.  In its written comments, the AG made reference to its prior filing in Docket No. 10-10-14 - Petition of Richard Blumenthal, Attorney General for the State of Connecticut, for Review of the Proposed Merger of Northeast Utilities and NSTAR.  The AG’s position is that pursuant to §§16-11, 16-43 and 16-47, the Department has the authority and obligation to review the transaction for prior approval.  The AG believes that a change in control is occurring with this transaction because NU will have a new President and CEO, new headquarters in Boston and a dilution in its shareholder ownership share of voting securities.  
3. New England Power Generators Association


By way of a letter dated January 6, 2011, the New England Power Generators Association, Inc. (NEPGA) requested that the Department designate NEPGA as an intervenor or, in the alternative, as a participant in the instant docket and submitted Written Comments as well.  NEPGA is a private, non-profit entity advocating for the business interests of non-utility electric power generators in New England.  In its Written Comments, NEPGA did not specifically state that the Department has the legal jurisdiction to exert prior approval over the transaction; however, it did state that if the Department undertakes a review of the merger, the Department should take into account the merger’s impact on competitive markets, competition, system reliability, rates and public interest.  January 6, 2011 Comments, at 6. NEPGA also stated that the merger may have impacts on the development of competitive energy resources and transmission projects that may affect the wholesale competitive markets.
4. NRG Companies


In a letter and Written Comments dated January 6, 2011, NRG Power Marketing LLC (NRG PML), Connecticut Jet Power LLC, Devon Power LLC, Middletown Power LLC, Montville Power LLC, and Norwalk Power LLC (collectively, NRG Companies) also requested that the Department designate NRG Companies as intervenor or participant in the instant docket. 

NRG PML is a power marketer that participates in the ISO-NE markets and engages in power transactions in Connecticut.  Each of the other listed entities owns and operates one or more power generation facilities in Connecticut.  The NRG Companies concur with the OCC’s assertion that Conn. Gen. Stat. § 16-47 requires Department prior review of this transaction.  January 6, 2011 Comments, at 3. NRG states that a change in control is occurring with this transaction because NSTAR will share a headquarters with NU in Boston and Hartford, NSTAR’s Tom May will become President and CEO of NU and NU’s ownership share will be diluted.  Id., at 4.

II. 
discussion
1. Section 16-47


The Department has reviewed the Petition, Response and Written Comments.  Conn. Gen. Stat. §16-47(b) states, in salient part, that no utility company or holding company may exercise control over a “gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state, without first making written application to and obtaining approval of the Department of Public Utility Control, except as the United States may properly regulate actual transactions in interstate commerce.”  Section 16-47(c) states that no corporation or other legal entity shall acquire, or take any action to become or acquire, “a holding company with control over a gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state . . . without first making written application to and obtaining the approval of the department.”


The Department analysis in response to the requested ruling requires the application of the facts of this transaction to the law.  NU has stated that NU, from a corporate perspective, will remain the same company following the transaction as it is today.  It will still be publicly traded’ will continue in existence as it is currently, will not create a new holding company, and will not combine holding companies.  Rather, it will combine NStar and two subsidiaries of NU created to effectuate the merger.  Merger Agreement, §1.1.  The end result is that after the merger, NStar will cease to exist, and a new entity named NStar LLC will become a subsidiary of NU.

Further, NStar Electric Company and NStar Gas Company will continue in their current form as separate corporations, subsidiaries of NStar LLC, with NU as the parent holding company.  In point of fact as to its legal structure, there will not be a “combined” or “new” holding company.  Rather, NU will continue, as it does now, to exercise control over its two Connecticut public service company subsidiaries and the NStar subsidiaries.  Current NU shareholders, in the aggregate, will still own a controlling majority interest in the new company (although no one person or entity will own ten per cent of more or the voting securities).

It is for these reasons that the Department does not agree with the OCC argument that the Department should consider the combined company as a “new” holding company exercising control over CL&P, Yankee and NU.  The types of management changes (as put forth by the OCC in support of its requested Ruling) that are scheduled to take place in the future after this transaction is complete are the types of company and management changes that occur continuously as a matter of course for both companies.  For instance, holding companies constantly make forward-looking plans for succession.  In addition, boards are constantly undergoing changes in directorships and operating companies are constantly undergoing changes in management.  Direction, board make-up, officers, and manner of execution of corporate goals and policies are continuously subject to changing vote of shareholders/owners.  These are not the types of “changes” that a regulatory authority reviews.  Certainly a change that has the highest degree of impact to a public service company within Connecticut would be a change in the office of President or Chief Operating Officer.  Even Department prior approval of changes of this nature is not required.  


Further, where Department approval is required, the Department must take into consideration the acquiring company’s financial, technological and managerial suitability.
  It is manifest that such review does not apply to an existing controlling entity, but rather, to a new external entity.  This transaction involves an existing entity that is making typical holding company and management adjustments rather than a different external entity newly seeking to exert control of a Connecticut public service company.  The controlling fact that applies to this matter is that the entity (NU) currently in control of the two Connecticut operating public service companies will continue to be the controlling entity.  Accordingly, there is no change in control that triggers Department authority over the transaction.


Last, the Department notes that specific language contained in both section 16-47 (b) and (c) make it clear that this section is meant to kindle Department jurisdiction only where an entity is seeking to exercise control “. . . over any gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state . . .” (italics added).  There is no change with regard to the current controlling entity, NU, and Connecticut operating public service companies.  
2. Section 16-43


The OCC makes a similar argument with regard to the Department authority over the merger or sale of public service companies.  For similar reasons as discussed above, this section only applies to a Connecticut public service company that is merging with another company.  That is not the case here, although it is the case with the Massachusetts electric and gas companies that are coming under the control and direction of NU.  The transaction will not result in any changes to the ownership, corporate structure or subsidiary relationships of CL&P and Yankee, both of which will continue as separate corporations in their current form as wholly-owned subsidiaries of NU.  Thus, neither Connecticut public service company within the purview of section 16-43 (CL&P and Yankee) is engaging in any transaction that would trigger Department review: neither is merging, consolidating or making common stock with any other company.
3. Section 16-11


The OCC also argues that Department authority must be applied to the sections above.  It argues that by virtue of this statute, the Department is not permitted by law to take a narrow stance as to its powers under sections 16-43 and 16-47.


Section 16-11 provides statutory guidance as to how the Department should apply its regulatory authority concerning, inter alia, sections 16-43 and 16-47.  It states “The general purposes of this section and sections . . . 16-43 and 16-47 are to assure to the state of Connecticut its full powers to regulate its public service companies, to increase the powers of the Department of Public Utility Control and to promote local control of the public service companies of this state, and said sections shall be so construed as to effectuate these purposes.”  The Department agrees with the OCC that this statute is meant to promote the Department’s exercise of authority.  The Department believes, however, that the fact that section 16-11 empowers the Department to exercise its authority in a broad manner does not by itself grant such authority if it does not otherwise exist.  In accordance with the discussion and conclusions drawn above, the Department does not believe that legal authority is granted for Department review of the factual situation presented here.  

4. Department Precedent

The OCC states that the Department has asserted jurisdiction over utility merges and transfers in cases of far less consequences.  It cited three cases in support of this proposition: the Department’s April 8, 1986 Decision in Docket No. 86-03-04, Request of Group W Cable for an Advisory Ruling on its Proposed Internal Reorganization (Group W); the October 19, 2000 Decision in Joint Application of Consolidated Edison and Northeast Approval of a Change in Control (Con. Ed.) and the March 31, 1992 Decision in Docket No. 91-09-07, DPUC Review of Northeast Utilities Plan to Acquire Public Service Company of New Hampshire (PSNH).  However, these cases are distinguished from the instant transaction.  In Group W, a CATV company and public service company (Group W) with two internal business units was seeking to become a parent holding company with two new corporations (former business units) becoming separate subsidiaries of Group W Cable.  There, two separate corporations were coming under the control of a new formed holding company that did not formerly exist.  In Con. Ed, the Department correctly asserted jurisdiction because the transaction would have resulted in a change of control as to NU.  With regard to the last cited case, the OCC states that Department jurisdiction was asserted over a “pure takeover of an out-of-state utility company” (Petition, at 19).  Although PSNH was an out-of-state utility company, that is not the reason the Department correctly asserted jurisdiction.  At the time of the NU acquisition, PSNH was a “foreign electric company” within the meaning of section 16-246a by virtue of its ownership interest in a Connecticut electric generation plant, Millstone Unit 3.  Under the law at the time of the merger, PSNH was deemed to be an “electric company” and “public service company” for all regulatory purposes, including that of section 16-47.  There, Department jurisdiction was applied because a holding company, NU, was seeking to acquire control of PSNH, a public service company under Connecticut law.  
III. 
conclusion

For the foregoing reasons, the Department declines to issue the declaratory rulings requested by the OCC in its Petition.  The Department also notes that NU will remain the ultimate corporate parent of both CL&P and Yankee.  After the merger, both CL&P and Yankee will remain subject to the continuing jurisdiction of the Department without any reduction of the Department’s existing regulatory oversight or any diminishment in the Department’s authority over these public service companies.  
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CERTIFICATE OF SERVICE


The foregoing is a true and correct copy of the Decision issued by the Department of Public Utility Control, State of Connecticut, and was forwarded by Certified Mail to all parties of record in this proceeding on the date indicated.
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Ken Braffman
�   Petition, Attachment A.  





�    Northeast Utilities Response to Petition, December 15, 2010, at page 2.  





�   Mr. Thomas J. May, presently Chairman and CEO of NStar will be the President and CEO of NU, and 18 months after the transaction, will also become Chairman, while the current Chairman will relinquish his role 18 months after the transaction, when Mr. May becomes the Chairman.  





�   Conn. Gen. Stat. §16-47(d). 








	

	
	


	

	
	



