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PETITION OF NRG POWER MARKETING LLC, CONNECTICUT JET POWER LLC, DEVON POWER LLC, MIDDLETOWN POWER LLC, MONTVILLE POWER LLC, AND NORWALK POWER LLC TO INTERVENE AND COMMENTS IN SUPPORT OF THE PETITION FOR DELCARATORY RULING REGARDING DPUC REVIEW OF THE PROPOSED 
MERGER OF NORTHEAST UTILITIES AND NSTAR

NRG Power Marketing LLC (“NRG PML”), Connecticut Jet Power LLC, Devon Power LLC, Middletown Power LLC, Montville Power LLC, and Norwalk Power LLC (collectively, the “NRG Companies”) respectfully request that the Department of Public Utility Control (“DPUC” or “Department”) designate the NRG Companies as intervenors or participants in the above-referenced proceeding and further request that the DPUC grant the petition for a declaratory ruling filed December 3, 2010 by the Office of Consumer Counsel (“OCC”) that the proposed merger of Northeast Utilities (“NU”) and NSTAR requires Department review and approval.
I. Background

On October 18, 2010, NU and NSTAR announced a merger.  NU is a Massachusetts business trust and the parent holding company of four regulated utility subsidiaries, including The Connecticut Light and Power Company (“CL&P”) and Yankee Gas Services Company (“Yankee”), which are Connecticut public service companies.  NSTAR is also a Massachusetts business trust and is the parent holding company of NSTAR Electric Company and NSTAR Gas Company, which together provide regulated public service electric transmission and distribution services, as well as natural gas distribution services, in Massachusetts.  NU and NSTAR entered into an Agreement and Plan of Merger dated October 16, 2010, as amended on November 1, 2010 (the “Merger Agreement”), which provides for the combination of NU and NSTAR, subject to necessary approvals of shareholders and government regulatory authorities having jurisdiction over the transaction.  Pursuant to the Merger Agreement, NSTAR shareholders will acquire a 44% interest in NU and NSTAR will nominate 7 of the 14 NU Board members.  At closing, each holder of an NSTAR common share will be entitled to receive from NU 1.312 common shares of NU (“Exchange Offer”).

By notice dated December 23, 2010, the Department invited participants and other interested persons to submit comments regarding the OCC’s petition.  The NRG Companies appreciate the Department’s invitation and offer their comments below.

II. Petition to Intervene or For Participant status

The NRG Companies request that the Department designate them as intervenors pursuant to Section 16-1-18 of the Department’s regulations or, in the alternative, designate them as participants in this proceeding.  In support of this application, the NRG Companies make the following representations:

1. NRG PML is a power marketer that participates in the ISO-NE markets and engages in power transactions in the State of Connecticut.  Connecticut Jet Power LLC, Devon Power LLC, Middletown Power LLC, Montville Power LLC, and Norwalk Power LLC each owns and operates one or more power generation facilities in the State of Connecticut.  The NRG Companies are, either directly or indirectly through the ISO-NE tariff, customers, competitors and suppliers of NU or its regulated utility subsidiaries in the State of Connecticut.   As critical participants in the supply of electric energy to Connecticut, the NRG Companies have a direct and substantial interest in this proceeding that cannot be adequately represented by any other party and their intervention would be in the public interest.

2. Materials in this docket should be sent to:

	Peter D. Fuller

Director, Regulatory & Market Affairs

NRG Energy, Inc.

270 Cherry Street

Bridgewater, MA  02324

Telephone:  508-944-5075

peter.fuller@nrgenergy.com
	Julie Friedberg

Regional General Counsel 

NRG Energy, Inc.

211 Carnegie Center

Princeton, NJ 08540

Telephone:  609-524-5232

Facsimile:  (609) 524-4589

julie.friedberg@nrgenergy.com


III. The DPUC Should Grant the Petition for a Declaratory Ruling

The NRG Companies concur with the OCC’s assertion that C.G.S. Section 16-47 requires a review of this transaction.  Although the NRG Companies endorse many of the OCC’s specific legal and policy arguments, in the interest of brevity those arguments will not be repeated in these comments.

NSTAR unquestionably has entered into a definitive Merger Agreement that will result in an exercise of control over NU, albeit not a majority controlling position.  The fact that the agreement between NU and NSTAR will be effectuated by means of NSTAR’s shareholders exchanging their NSTAR shares for NU shares should not serve to defeat the clear legislative intent of the statute as set forth in the statute itself that the Department review change of control transactions involving regulated Connecticut public service companies and their holding companies.
  NU’s fundamental argument that the Department does not have jurisdiction is incorrectly premised upon the assertion that, in a nutshell, NSTAR is not acquiring or exercising control over NU, because NU is unchanged by the merger.
  In essence, NU is arguing that although NSTAR’s shareholders may be acquiring control they are not a “company” within the meaning of C.G.S. §16-47.
But it is NSTAR the company – not its shareholders – that has undeniably entered into the Merger Agreement that will result in a change of control transaction and that will facilitate the exchange offer.  NSTAR the company – not its shareholders – will select the seven new directors that will make up half of NU’s board of directors.  NSTAR, the company, will share a headquarters with NU in Boston and Hartford and NSTAR’s Tom May will become President and CEO of the new NU.  Moreover, NSTAR’s shareholders will ultimately own and control approximately 44% of NU, a percentage that unquestionably leads to a transfer of control under the plain language of the statute.

Indeed, a simple example shows the fallacy of NU’s legal reasoning.  Under the NU approach, even a merger accompanied by an exchange of stock resulting in the new shareholders owing 95% of NU would not require C.G.S. § 16-47 review.  Presumably NU would argue that such a transaction did not effect a potential change in control because its Connecticut public service companies were controlled before – and would be controlled after – the transaction by a diverse group of public shareholders.  So long as no single shareholder owned 10% or more of the new company, NU would claim that C.G.S. § 16-47 does not apply and Connecticut regulators are precluded from reviewing the transaction.

The NU theory contradicts both the language of C.G.S. § 16-47 itself and the legislative admonition in C.G.S. § 16-11 that “the general purposes of . . . sections . . . and 16-47 are to assure to the state of Connecticut its full power to regulate its public service companies, to increase the powers of the [Department] and to promote local control of the public service companies of this state, and said sections shall be so construed as to effectuate these purposes.”

NSTAR should not be permitted to take its necessary actions to facilitate this exercise of control without review by, and approval from, the Department as is clearly required by the statute – even if it is NSTAR’s shareholders, and not NSTAR itself, that ultimately ends up with the 44% control.  The statute makes clear that transactions where a company solicits shareholder proxies in connection with a proposed merger are within the scope of the statute: “control shall not be deemed to arise solely from a revocable proxy or consent given to a person in response to a public proxy or consent solicitation made pursuant to and in accordance with the applicable rules and regulations of the Securities Exchange Act of 1934 unless a participant in said solicitation has announced an intention to effect a merger or consolidation … .”  C.G.S. §16‑47(a) (emphasis added).  While NSTAR may argue that the contemplated exchange transaction is different than a proxy solicitation, it is undeniable that the legislature was concerned about changes in control occurring at the shareholder level.
Further, the statute also clearly states that no corporation or other legal entity shall acquire, or take any action to become or acquire, “a holding company with control over a gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state . . . without first making written application to and obtaining the approval of the department.”  C.G.S. §16-47(c) (emphasis added).   By facilitating a vote of its shareholders to accept the exchange transaction, NSTAR is actively seeking to become part of a holding company with control over regulated electric and gas public service companies in the State of Connecticut.  While NSTAR itself will ultimately become a subsidiary of the consolidated company, it will control NU:  (i) its shareholders will become 44% owners of the parent holding company, (ii) its CEO and President will dominate the management team of the new entity, and (iii) its directors will control 50% of the seats of the Board of Directors.  NU and NSTAR would have the Department believe that NSTAR is not taking any action to complete this transformation.  NSTAR cannot credibly argue that it is not “taking any action” to become or acquire a holding company, an unquestionably broad phrase designed to empower – not limit – the DPUC’s jurisdiction, when it is NSTAR (and not its shareholders) that has entered into a definitive Merger Agreement.
The NRG Companies urge the Department to issue a declaratory ruling as quickly as possible in order to protect the public interests and to promote the orderly and timely evaluation of the proposed merger as required by Connecticut law.  The NRG Companies have engaged a reputable economic analysis firm to evaluate the impacts of this transaction on Connecticut consumers and on competition in the State of Connecticut and the regional wholesale electricity markets.  The preliminary results of the analysis identifies issues of concern that must be examined by the Department before it could ascertain whether the transaction is in the public interest and whether certain conditions are required to ensure that the competitive marketplace and consumers in the State are not harmed as a result of the transaction.
Wherefore, for the foregoing reasons, the NRG Companies respectfully request that the Department grant their request to be designated as intervenors and urges the Department to issue a declaratory ruling that the proposed merger of NU and NSTAR requires Department review and approval.

	
	Respectfully submitted,

 S/S:  Christopher C. O’Hara

___________________________

	
	Christopher C. O’Hara

Assistant General Counsel – Regulatory

NRG Energy, Inc.

211 Carnegie Center

Princeton, NJ 08540 

Not Admitted in Connecticut 
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� Under Connecticut law, “public service company” is defined to include “electric, electric distribution, gas, telephone, telegraph, pipeline, sewage, water and community antenna television companies and holders of a certificate of cable franchise authority, owning, leasing, maintaining, operating, managing or controlling plants or parts of plants or equipment.”  C.G.S. §16-1(a)(4); see also C.G.S. §16-1(a)(8), (9) and (29).  Exempt wholesale generators are excluded from the definition of “electric company” C.G.S. §16-1(a)(8).


� NU asserts that following the merger the new entity, NU, will be the same company following the merger as it is prior to the merger and the transaction will not result in another company acquiring control.  See, Response of Northeast Utilities to the Petition of the Office of Consumer Counsel, December 15, 2010, at 2, 7.  The new NU “will continue to be publicly traded, and owned and controlled” by its shareholders.  Id.  As noted herein, NU’s assumption is flawed.  NSTAR, a holding company, will assert control over the new NU by acquiring a 44% ownership share and by restructuring its board of directors.  This is the exact type of change in control that requires a review by the Department.


� “Control” is defined in the law as “the possession of the power to direct or cause the direction of the management and policies” of a public service company or holding company, “whether through the ownership of its voting securities, the ability to effect a change in the composition of its board of directors or otherwise.”  C.G.S. §16-47(a).  The standard includes a rebuttable presumption of control if a person directly or indirectly owns ten percent or more of the company’s voting securities.  C.G.S. §16-47(a).
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