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WRITTEN EXCEPTIONS OF GEORGE JEPSEN, ATTORNEY 
GENERAL FOR THE STATE OF CONNECTICUT

	George Jepsen, Attorney General for the State of Connecticut (“Attorney General”), hereby submits his written exceptions to the Department of Public Utility Control’s (“DPUC” or “Department”) Draft Decision (“Draft”) issued in the above-captioned proceeding on January 19, 2011.  For the reasons stated herein, in the Attorney General’s written comments filed in this proceeding on January 6, 2011 and in the Attorney General’s petition to the Department dated October 18, 2010, as well as the reasons stated in the petition for declaratory ruling filed by the Office of Consumer Counsel on December 3, 2010 and in the comments filed in support of that petition by NRG Power Marketing, et al. on January 6, 2011, the Attorney General urges the Department to reconsider its Draft and hold that the proposed merger of Northeast Utilities (“NU”) and NSTAR requires Department review and approval.
I. DRAFT DECISION
	In its Draft, the Department refused to assert its jurisdiction to review the proposed merger of NU and NSTAR.  The DPUC preliminarily concluded that Conn. Gen. Stat. §§ 16-47, 16-43 and 16-11 do not grant it authority to consider, review and approve this merger. The Department reasoned that “there is no clear change of control that triggers Department authority of the transaction.”  Draft, 5.  
II. EXCEPTIONS 

	The Attorney General respectfully urges the Department to reconsider its Draft decision and conclude that it has the legal authority and obligation to review the proposed merger of NU and NSTAR.  This merger may not be consummated without DPUC approval after a full hearing.  See Conn. Gen. Stat. §§ 16-11, 16-43 and 16-47.
	In its Draft, the Department basically adopted NU’s arguments in this case that the proposed merger will not result in any changes to NU as a parent and holding company in Connecticut.  Draft, 5.  According to the Department, “NU will continue, as it does now, to exercise control over its two Connecticut public service subsidiaries and the NStar subsidiaries.” Id.  This preliminary conclusion, however, is not supported by the facts in this case.  The NU that will exist if the merger is consummated as proposed is a vastly different corporate entity from the NU that currently operates in the State of Connecticut.  The new post-merger NU will have:  a new President and CEO – from NSTAR; a new board of directors – half from NSTAR; a new board of trustees – half from NSTAR; and a new corporate headquarters – in NSTAR’s territory in Boston, Massachusetts.  Moreover, NSTAR shareholders will receive 44% of the voting securities in the new post-merger “NU.”  
	Since the new and different corporate entity will exercise control over Connecticut public service companies, the Department must, pursuant to Conn. Gen. Stat. §§ 16-43, 16-47 and 16-11, review and approve the merger.  Pursuant to Conn. Gen. Stat. § 16-43, “[a] public service company shall obtain the approval of the Department of Public Utility Control to directly or indirectly (1) merge, consolidate or make common stock with any other company.”  Moreover, pursuant to Conn. Gen. Stat.  § 16-47(b), no entity may “exercise or attempt to exercise authority or control over any [public service company] . . . without first making written application to and obtaining the approval of the Department of Public Utility Control. . . .”  The Department is required to investigate and hold a hearing on any such application.  Conn. Gen. Stat.  § 16-47(d).  In addition:
[c]ontrol shall be presumed to exist if a person directly or indirectly owns ten per cent or more of the voting securities of a [public service company] provided the department may determine, after conducting a hearing, that said presumption of control has been rebutted by a showing that such ownership does not in fact confer control.  

Conn. Gen. Stat. § 16-47(a).  

	The significant and meaningful changes to NU that will be brought about by the proposed merger with NSTAR are more than sufficient to trigger Department review under Conn. Gen. Stat. § 16-47.  These changes plainly demonstrate that the new post-merger “NU” possesses “the power to direct or cause the direction of the management and policies” in a manner that requires Department review and approval of the proposed merger.  Id.
	In its Draft, the Department goes to great pains to argue that the major managerial and structural changes at NU that will be brought about by this merger are nothing more than “typical holding company and management adjustments” and that the NU that now controls the Connecticut Light and Power Company (“CL&P”) and Yankee Gas pre-merger will be the same NU that survives after the merger.  Draft, 5.  To the contrary, these changes are fundamental and indicate that a new entity will have the power to exercise control over Connecticut public service companies CL&P and Yankee Gas.  The post-merger “NU” will be lead by an NSTAR executive from an out-of-state headquarters and overseen by boards of directors and trustees that have as many NSTAR controlled seats as they do NU seats.  Moreover, the 44% of the stock in the post-merger “NU” will be held by NSTAR investors.  
	The only thing remaining constant after this merger will be the name of the surviving entity – NU.  The Department should not allow NU and NSTAR to avoid Department oversight and review simply by retaining the NU name when the nature and structure of the resulting entity will be entirely different.  As the Attorney General previously suggested in this case, if the only change to the proposed merger was that the resulting entity would be called “NSTAR” rather than “NU,” there would likely be no serious discussion as to whether the Department could or would exercise its regulatory oversight and review; clearly it would.  
		Finally, even assuming the Department were not required to review and approve this proposed NU / NSTAR merger, Conn. Gen. Stat. §§ 16-47, 16-43 and 16-11 together clearly authorize the Department to review, approve or condition the merger as it sees fit.   The Attorney General respectfully urges the Department to exercise its clear authority to review and approve this proposed merger and impose appropriate conditions as may be necessary.
	WHEREFORE, for the foregoing reasons, the Attorney General respectfully urges the Department to revise its Draft and issue a declaratory ruling that the proposed merger of NU and NSTAR requires Department review and approval. 	
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