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	George Jepsen, Attorney General for the State of Connecticut (“Attorney General”), hereby submits his written comments in the above-captioned proceeding in response to the Department of Public Utility Control’s (“DPUC” or “Department”) Notice of Request for Written Comments (“Notice”) issued on December 23, 2010.  For the reasons described herein and in the Attorney General’s petition to the Department dated October 18, 2010, the Attorney General urges the Department to grant the petition for a declaratory ruling filed by the Office of Consumer Counsel (“OCC”) that the proposed merger of Northeast Utilities (“NU”) and NSTAR requires Department review and approval.
I. BACKGROUND
	On October 18, 2010, NU and NSTAR announced that both companies’ Boards of Trustees unanimously approved a merger agreement that would combine the two companies and create one of the nation’s largest utilities that will, if approved, also be called NU.  According to their press release, NU and NSTAR have a combined “enterprise value” of $17.5 billion.  Also according to their press release, the merger will provide a significant increase in the dividend for NU shareholders and enable long term dividend growth for investors.  The new entity will operate six regulated gas and electric utilities in three New England states and will have nearly 3.5 million electric and gas customers as well as 4,500 miles of electric transmission lines.
While the post merger company will retain the name “NU” for its operations, in all other aspects the resulting holding company exercising control over CL&P and Yankee will be entirely transformed by the proposed merger.  The new post-merger NU will have dual headquarters in Boston, Massachusetts and Hartford, Connecticut.  Moreover, the proposed merger would create a change in the composition of the board of trustees, which will be reconstituted in equal parts of nominees from the current NU and the current NSTAR with seven members each.  Upon the closing of this transaction, Charles Shivery, Chairman, President and CEO of the existing NU, will become the “non-executive Chairman” of the post-merger NU for a period of eighteen months, after which Thomas May, currently Chairman, President and CEO of NSTAR, will become President and CEO of the new NU and assume the role of Chairman.  The new holding company will also have a new board of executives, also constituted in equal parts from NSTAR and NU, that will report to current NSTAR President and CEO May in his new role as President and CEO of new NU.  The proposed transaction would result in NSTAR shareholders controlling approximately 44% of the voting shares of the new NU.
	On October 18, 2010, the Attorney General filed with the Department a petition for review of the proposed merger.  The Attorney General argued that pursuant to Conn. Gen. Stat. §§ 16-11, 16-43 and 16-47,the Department has the authority and obligation to review the transaction and that the proposed transaction requires Department approval.  On November 3, 2010, the Department rejected the Attorney General’s petition, stating that “it does not appear that any specific approvals are required of the Department under Connecticut law.”  On December 3, 2010, the OCC filed its Petition for Declaratory Ruling that the proposed merger of NU and NSTAR requires DPUC review and approval under Connecticut law.  On December 15, 2010, NU filed a response to the OCC’s petition (“NU Response”) and, on December 23, 2010, the Department sought written comments from all participants concerning the OCC’s petition.
II. THE DPUC SHOULD GRANT THE PETITION FOR A DECLARATORY RULING

	The Attorney General fully explained the Department’s legal authority and obligation to review this proposed merger in his October 18, 2010 Petition for Review and hereby incorporates that Petition.  The Attorney General further supports the reasoning and analysis presented by the OCC in its Petition for a Declaratory Ruling.  In summary, NU and NSTAR may not consummate their merger without the approval of the Department after a full hearing.  See Conn. Gen. Stat. §§ 16-11, 16-19e, 16-22, 16-43 and 16-47.  Pursuant to § 16-43, “[a] public service company shall obtain the approval of the Department of Public Utility Control to directly or indirectly (1) merge, consolidate or make common stock with any other company.”  Moreover, no entity may “exercise or attempt to exercise authority or control over any [public service company] . . . without first making written application to and obtaining the approval of the Department of Public Utility Control. . . .”  Conn. Gen. Stat.  § 16-47(b).[footnoteRef:1]  The Department is required to investigate and hold a hearing on any such application.  Conn. Gen. Stat.  § 16-47(d).   [1:  “Control shall be presumed to exist if a person directly or indirectly owns ten per cent or more of the voting securities of a [public service company] provided the department may determine, after conducting a hearing, that said presumption of control has been rebutted by a showing that such ownership does not in fact confer control.”  Conn. Gen. Stat. § 16-47(a). ] 

	NU has acknowledged that the Department has authority to regulate and condition any public service company merger.  “Under well-established Connecticut law, the Department regulates the acquisition of control over Connecticut public service companies.”  NU Response, 2.  NU claims, however, that its “proposed merger does not require Department approval.”  Id.  NU believes that the proposed merger is not subject to Department oversight because:
(1) “the transaction will not result in another company, or a new company, acquiring or exercising authority or control over NU, The Connecticut Light and Power Company or Yankee Gas Services Company;”
(2) “the transaction does not involve a merger of Connecticut public service companies . . . [because] CL&P and Yankee will remain separate companies and will not merge with another company as a part of the transaction;” and
(3) “the proposed merger will not change or limit the Department’s jurisdiction over CL&P and Yankee [which] . . . will continue to be regulated by the Department, and the interests of customers will be fully protected following the merger, as they are today, through the Department’s continuing authority over the rates, operations and service provided by CL&P and Yankee.”
Id. at 2-3.  NU’s conclusions are premised upon the incorrect assertion that that the same old “NU will continue to be a parent holding company of CL&P and Yankee,” NU Response at 2, and that as “a matter of law, NU from a corporate perspective will be the same company following the proposed merger as it is today.”  Id., 7.  To the contrary, the newly reconstituted NU is in every meaningful respect but name a new holding company exercising control over two of Connecticut’s largest public service companies.  NU’s reasoning is entirely semantic and elevates form over substance.
	As noted above, section 16-47(b)[footnoteRef:2] requires Department approval of any attempt by a holding company to, directly or indirectly, exercise or attempt to exercise authority or control over the presently-existing NU.  Pursuant to the statute, “’control’ means the possession of the power to direct or cause the direction of the management and policies of a gas, electric, electric distribution, water, telephone or community antenna television company or a holding company, whether through the ownership of its voting securities, the ability to effect a change in the composition of its board of directors or otherwise. . .”  Conn. Gen. Stat. § 16-47(a).  Moreover, “[c]ontrol shall be presumed to exist if a person directly or indirectly owns ten per cent or more of the voting securities of a gas, electric, electric distribution, water, telephone or community antenna television company or a holding company.”  Id. [2:  That statute provides:
No gas, electric, electric distribution, water, telephone or community antenna television company, or holding company, or any official, board or commission purporting to act under any governmental authority other than that of this state or of its divisions, municipal corporations or courts, shall interfere or attempt to interfere with or, directly or indirectly, exercise or attempt to exercise authority or control over any gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state, or with or over any holding company doing the principal part of its business within this state, without first making written application to and obtaining the approval of the Department of Public Utility Control, except as the United States may properly regulate actual transactions in interstate commerce.] 

	The new post-merger “NU” plainly evidences all these indicia of a change in control.  First, new NU will have a new President and CEO from NSTAR and a new out of state headquarters in Boston.  New NU will also have a new board of directors and board of trustees, each with 50 % control by NSTAR executives.  Moreover, NSTAR shareholders will receive 44% of the voting securities in the newly constituted holding company also named “NU.”  Any of these factors alone evidences “control” sufficient to trigger Department review under Conn. Gen. Stat. § 16-47.  All of these factors combined plainly demonstrate that the new post-merger entity possesses “the power to direct or cause the direction of the management and policies” in a manner that requires Department review and approval of the proposed merger.  Id.
	NU argues that, despite NSTAR’s receiving 44% of the voting securities, the “company will continue to be publicly traded and controlled by a large, diverse group of shareholders, none of which owns a controlling interest in the company.”  NU Response, 7.  NU is wrong.  Pursuant to Conn. Gen. Stat. § 16-47 a “person” does not have to be an individual shareholder.  Rather, Conn. Gen. Stat. § 16-1(36) states that a "’Person’ means an individual, business, firm, corporation, association, joint stock association, trust, partnership or limited liability company.”  More importantly, however, if taken to its logical extension, NU’s reasoning would preclude Department review of any holding company change of control no matter how extreme.  Under NU’s reasoning, it would not matter if 95% of NU’s voting securities were transferred to NSTAR, so long as no one individual person owns a controlling interest in the post-merger company.  Put another way, under NU’s reasoning, current NU shareholders would retain “control” of the new holding company even where they would be outvoted 19 to 1.  The Department should not interpret Conn. Gen. Stat. § 16-47 in a manner that leads to absurd results.
	The only thing remaining constant after this merger will be the name of the surviving entity – NU.  But it is nonsensical to suggest that the name of the surviving entity should have any bearing on determining whether that entity is in fact the same corporate entity exercising control over Connecticut public service companies.  Indeed, if in addition to all the indicia of a change of control enumerated above, the entity surviving the merger was named “NSTAR” rather than “NU,” the question of whether this merger should be subject to Department review would not be a matter of serious debate.	
Finally, the Department should reject NU’s argument that no Department review is necessary because “the proposed merger will not change or limit the Department’s jurisdiction over CL&P and Yankee [which] . . . will continue to be regulated by the Department, and the interests of customers will be fully protected following the merger, as they are today, through the Department’s continuing authority over the rates, operations and service provided by CL&P and Yankee.”  NU Response, 3.  This argument is irrelevant and incorrect.  Of course the Department will still have control over the state’s operating public service companies, just as it would following any holding company merger.  Conn. Gen. Stat. § 16-47, however, provides for Department review of any holding company change of control before it takes place.  The question of whether the Department will retain jurisdiction over the local operating companies is simply irrelevant to determining whether the proposed merger here is also subject to review under Conn. Gen. Stat.  § 16-47. 
Conn. Gen. Stat. § 16-47 mandates that the companies file a formal petition with the Department for its approval prior to any merger.  Moreover, this statute must be read together with Conn. Gen. Stat. § 16-11, which requires that the DPUC keep fully informed as to public service companies’ manner of operation and that:
[t]he general purposes of this section and sections 16-19, 16-25, 16-43 and 16-47 are to assure to the state of Connecticut its full powers to regulate its public service companies, to increase the power of the Department of Public Utility Control and to promote local control of the public service companies of this state, and said sections shall be so construed to effectuate these purposes. 

The legislature clearly evidenced its intent to give the Department the broadest authority with respect to reviewing proposed mergers under sections 16-43 and 16-47.[footnoteRef:3]  Even assuming the Department is not required to review and approve this proposed NU / NSTAR merger, the relevant statutes clearly authorize the Department to review, approve or condition the merger as it sees fit.[footnoteRef:4]   The Attorney General respectfully urges the Department to exercise its indisputable and inherent authority to review and approve this proposed merger with appropriate conditions as may be necessary. [3:  The Attorney General appreciates that the Department has issued a number of interrogatories to NU and NSTAR in its “undocketed correspondence.”  These interrogatories are, however, no substitute for a full contested hearing process.  The companies’ answers are not sworn, nor will they be subject to test under oath by the Department staff, the Attorney General or the OCC.
]  [4:  For example, the Boston Herald reported that Massachusetts intends to condition approval of the merger on the companies’ agreement “to buy Cape Wind power and prove they ‘have outstanding track records’ on clean energy issues.  Attached.  Connecticut also has important policy goals the Department should insure are reflected in any merger approval.  Connecticut should not be the only state affected by this merger to have no input into the resulting merged entity.] 

	WHEREFORE, for the foregoing reasons, the Attorney General respectfully requests that the Department issue a declaratory ruling that the proposed merger of NU and NSTAR requires Department review and approval. 
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