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WRITTEN EXCEPTIONS OF NRG POWER MARKETING LLC, CONNECTICUT JET POWER LLC, DEVON POWER LLC, MIDDLETOWN POWER LLC, MONTVILLE POWER LLC, AND NORWALK POWER LLC (“NRG Companies” or “NRG”) 

The NRG Companies submit these written exceptions pursuant to the Department’s invitation to comment on the draft decision issued in this proceeding on January 19, 2011 (the “Draft Decision”).
  The Draft Decision declines to exercise jurisdiction over the proposed merger of Northeast Utilities (“NU”) and NStar.  The NRG Companies respectfully disagree with the Draft Decision because the Draft Decision (i) exalts form over substance and (ii) does not address the critical statutory language and related legal arguments proffered by NRG.  Instead, the Draft Decision declines to review a transaction that indisputably will have far-reaching fundamental impacts on Connecticut electric consumers, regional wholesale generation markets, and the development of the transmission system in New England.  The Draft Decision reaches its apparent conclusion that the transaction will not harm the public interest without the benefit of an evidentiary record.

Simply put, the Department must exercise its lawful authority under Section 16-11 and 16-47 to thoroughly review the proposed transaction and its impacts on Connecticut consumers.  If, at the conclusion of that proceeding, the evidence demonstrates that the transaction is in the best interest of Connecticut customers, then – and only then – can NU and NStar can proceed to consummate their merger.  But if the evidence suggests otherwise, or reveals areas where conditions are necessary and appropriate to protect consumers, the Department will need to act accordingly.

I. The Draft Decision Puts Form Over Substance

The crux of the legal analysis set forth in the Draft is that, because the two merging corporations have structured their transaction in a manner such that NStar will become a subsidiary of  NU, there is no jurisdictional transaction or change of control within the meaning of Section 16-47 of the General Statutes.  The Draft clings to this conclusion despite the fact the NU and NStar have entered into a definitive Merger Agreement, the terms of which will (i) result in NSTAR’s shareholders ultimately owning and controlling approximately 44% of NU (a percentage that unquestionably leads to a transfer of control under the plain language of the statute),
 (ii) enable NStar to appoint half of the board of directors of NU, and (iii) change NU’s management.  The Draft attempts to dismiss these fundamental changes by ignoring the context in which they are occurring:

The types of management changes (as put forth by the OCC in support of its requested Ruling) that are scheduled to take place in the future after this transaction is complete are the types of company and management changes that occur continuously as a matter of course for both companies.  For instance, holding companies constantly make forward-looking plans for succession.  In addition, boards are constantly undergoing changes in directorships and operating companies are constantly undergoing changes in management.  Direction, board make-up, officers, and manner of execution of corporate goals and policies are continuously subject to changing vote of shareholders/owners.  These are not the types of “changes” that a regulatory authority reviews.

Draft Decision at 5.  The Draft ignores a fundamental and dispositive point:  all of the instant changes are a direct result of the proposed merger transaction.    This critical fact provides the  statutory jurisdiction necessary for the Department to review the proposed merger transaction under Section 16-47 of the General Statutes, and indeed, the Department is statutorily obligated to review the transaction. 


Whether each of these major corporate modifications could occur in the course of ordinary corporate affairs has nothing to do with whether the Department must exercise its authority over a merger – or more specifically NStar taking action to acquire a degree of control -- under Section 16-47.   For instance, no one would claim that buying and selling shares of a utility holding company is ordinarily reviewable utility regulators.  Yet when a merger transaction results in the effective issuance of 80% more shares in the state-regulated public utility holding company and then the exchange of those shares for the shares of the merging company such that the shareholders of the merging company end up with approximately 44% of the shares of the state-regulated public utility holding company, Section 16-47 is triggered.  The form-over-substance rationale offered in the Draft for taking a hands off approach to the NU/NStar merger cannot be sustained because it requires the Department to willfully ignore the fact that these changes are occurring as part of a merger transaction. 

Indeed, the Draft Decision fails to confront the hypothetical example posed by NRG that exposes the fallacy of the reasoning of the Draft Decision.  That faulty reasoning relies completely on the assertion that no single person or entity is acquiring more than 10% of NU’s stock and that NU will be the same legal entity before and after the transaction, ignoring the fact that there is undeniably a merger transaction occurring, as well a change of control at the shareholder level, at the board of directors, and at the senior management level.

II. The Draft Decision Ignores The Critical Statutory Language And Does Nopt Adequately Address NRG’s Legal Arguments

The Draft Decision reduces NRG’s legal arguments to a single sentence:  

NRG states that a change in control is occurring with this transaction because NSTAR will share a headquarters with NU in Boston and Hartford, NSTAR’s Tom May will become President and CEO of NU and NU’s ownership share will be diluted.

Draft Decision at 4.  This summary eliminates two of NRG’s major points.


First, NRG pointed out in its comments that these major corporate changes were driven by NStar as a legal entity and the fact that NU and NStar have entered into a merger agreement:  

But it is NSTAR the company – not its shareholders – that has undeniably entered into the Merger Agreement that will result in a change of control transaction and that will facilitate the exchange offer.  NSTAR the company – not its shareholders – will select the seven new directors that will make up half of NU’s board of directors.  NSTAR, the company, will share a headquarters with NU in Boston and Hartford and NSTAR’s Tom May will become President and CEO of the new NU.  Moreover, NSTAR’s shareholders will ultimately own and control approximately 44% of NU, a percentage that unquestionably leads to a transfer of control under the plain language of the statute.

NRG Comments at 3-4.  The critical legal question is whether NStar is proposing to “take any action that causes it to become a holding company with control over a [Connecticut utility] or acquire, directly or indirectly, control over such a holding company or take any action that would if successful cause it to become or acquire control over such a holding company . . . .”  Conn. Gen. Stat. § 16-47(c) (emphasis added).  The Draft Decision does not even attempt to answer this question – because it can not.  NU and NStar have undeniably entered into a Merger Agreement.  See October 16, 2010 “Agreement and Plan of Merger” attached to NU’s December 15, 2010 filing in this proceeding; the October 18, 2010 Press Release attached to the Office of Consumer Counsel’s December 3, 1010 filing in this proceeding and the NU/NStar application to the Massachusetts Department of Public Utilities and supporting testimony (attached hereto).
   As such, it is clear that NStar is both taking action to become a holding company (i.e., part of NU) and/or acquire control over NU – as evidenced by the 44% new shareholders, the reconstituted board of directors, and new senior management.
Conclusion



The NRG Companies respectfully request that the panel of Commissioners assigned to this proceeding reconsider the Draft Decision in light of the foregoing and in light of the points made in NRG’s initial comments.  Only by conducting a full review and compiling an evidentiary record can the Department fulfill its statutory duty to review the proposed merger transaction to ensure that the best interests of Connecticut’s electric consumers are protected.
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S/S:  Christopher C. O’Hara___
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� 	The Draft Decision granted participant status to the NRG Companies.


� 	“Control” is defined in the law as “the possession of the power to direct or cause the direction of the management and policies” of a public service company or holding company, “whether through the ownership of its voting securities, the ability to effect a change in the composition of its board of directors or otherwise.”  C.G.S. §16-47(a).  The standard includes a rebuttable presumption of control if a person directly or indirectly owns ten percent or more of the company’s voting securities.  C.G.S. §16-47(a).


� 	Pages 8-10 of the Joint Pre filed Testimony of James J. Judge and David R. McHale describe the merger in detail.
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