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RESPONSE OF NORTHEAST UTILITIES 
TO THE PETITION OF THE OFFICE OF CONSUMER COUNSEL
I.
Introduction and Executive Summary

Northeast Utilities (“NU”) provides this response to the December 3, 2010 petition by the Office of Consumer Counsel (“OCC”), in which the OCC asks the Department of Public Utility Control (“Department”) for a declaratory ruling that certain Connecticut statutes require the Department to approve the pending merger involving NU and NSTAR.  The OCC’s petition asks the Department to “reverse course” from the letter ruling issued by the Department just one month ago, in which the Department denied a similar petition by Richard Blumenthal, Attorney General for the State of Connecticut (“AG”).  In accordance with the Department’s statutory authority and its past decisions, the November 3, 2010 letter ruling (“Letter Ruling”) properly concluded that “it does not appear that any specific approvals are required of NU by the Department.”  Docket No. 10-10-14, Petition of Richard Blumenthal, Attorney General for the State of Connecticut, for Review of the Proposed Merger of Northeast Utilities and NSTAR.  The OCC’s petition contains no new facts or information that was not known at the time of the Letter Ruling.  As explained in this response, the statutory provisions relied upon by OCC do not apply to the proposed merger, and provide no basis for issuance of the OCC’s requested declaratory ruling.  

Under well-established Connecticut law, the Department regulates the acquisition of control over Connecticut public service companies.  Any transaction that would result in another company, or a new company, acquiring or exercising control over a Connecticut public service company, or over the holding company parent of a Connecticut public service company, is subject to Department approval.  In addition, any transaction that would involve a merger of a Connecticut public service company with any other company is subject to Department approval.  The Department has consistently applied these statutory standards in prior cases to determine whether a transaction is subject to its approval.  Connecticut law does not require Department approval for the holding company of a Connecticut public service company to acquire an out-of-state utility that the Department does not regulate.


NU’s acquisition of NSTAR in the proposed merger does not require Department approval.  Contrary to the argument of the OCC, the merger involving NU and NSTAR is not subject to approval under §16-47 of the Connecticut General Statutes (“C.G.S.”) because the transaction will not result in another company, or a new company, acquiring or exercising authority or control over NU, The Connecticut Light and Power Company (“CL&P”) or Yankee Gas Services Company (“Yankee”).  NU will continue to be the parent holding company of CL&P and Yankee, and though it will have two new utility subsidiaries following the merger, its corporate structure will be otherwise unaffected.  In addition, and also contrary to the argument of the OCC, the merger is not subject to approval under §16-43 because the transaction does not involve a merger of Connecticut public service companies.  CL&P and Yankee will remain separate companies and will not merge with another company as part of the proposed transaction.  Finally, the Department has previously rejected arguments such as those advanced by the OCC (and by the AG just one month ago) that §16-11 provides a separate basis for the Department to assert jurisdiction over mergers that are otherwise outside the scope of §§16-47 and 16-43.   

In this response, NU will address each of the arguments raised in the OCC’s petition with respect to those statutes, and explain why those arguments are inconsistent with the Department’s statutory authority and its decisions in prior cases.  The facts of this case, in particular the structure of the proposed merger as described in this response, clearly demonstrate that the merger is not subject to Department approval.  In addition, NU will also explain that the proposed merger will not change or limit the Department’s jurisdiction over CL&P and Yankee.  The companies will continue to be regulated by the Department, and the interests of customers will be fully protected following the merger, as they are today, through the Department’s continuing authority over the rates, operations and service provided by CL&P and Yankee.
  
II.
Description of the Proposed Merger


NU is a Massachusetts business trust and the parent holding company of four regulated utility subsidiaries, including CL&P and Yankee, which are Connecticut public service companies.
  NSTAR is also a Massachusetts business trust and is the parent holding company of NSTAR Electric Company and NSTAR Gas Company, which together provide service to approximately 1.1 million electric distribution customers and approximately 300,000 natural gas distribution customers in Massachusetts.  NSTAR has no plant, operations or customers in Connecticut, and none of its subsidiaries are Connecticut public service companies.
  NU and NSTAR entered into an Agreement and Plan of Merger dated October 16, 2010, as amended on November 1, 2010 (the “Merger Agreement”), which provides for the acquisition of NSTAR by NU, subject to necessary approvals of shareholders and government regulatory authorities having jurisdiction over the transaction.
  A copy of the Merger Agreement is attached as Exhibit A.    
Pursuant to the Merger Agreement, consideration for the proposed merger will be 100 percent equity, in the form of NU common shares (although cash will be paid in lieu of fractional shares).  At closing, each holder of an NSTAR common share will be entitled to receive from NU 1.312 shares of NU common shares (the “exchange ratio”). The exchange ratio is based on the average closing share prices of NSTAR and NU over the 20 trading days immediately preceding the announcement of the Merger Agreement and reflects no merger premium for either party’s shareholders.  See Merger Agreement, §1.6.
The proposed merger will be accomplished in a two-step process, as set forth in the Merger Agreement.  As described therein, the transaction will consist first of a merger under Massachusetts law whereby NSTAR will combine with, and into, a new first tier, wholly owned subsidiary of NU, called NU Holding Energy 1 LLC (“Merger Sub”). In this part of the transaction, Merger Sub will cease to exist and NSTAR becomes the surviving entity (termed the “Surviving Trust”).  Immediately thereafter, NSTAR, the Surviving Trust, will merge with and into a second, wholly-owned first tier subsidiary of NU, called NU Holding Energy 2 LLC (“Acquisition Sub”).  The Acquisition Sub will be the surviving entity and renamed NSTAR LLC.  As a consequence of the two concurrent mergers, NSTAR will become a wholly owned, first tier subsidiary of NU in a transaction intended to produce a tax-free exchange of stock for the present shareholders of both NSTAR and NU.  See Merger Agreement, §1.1.  The corporate organization chart of NU following the proposed merger is attached as Exhibit B. 

The proposed merger is subject to a series of approvals by the NU shareholders.  As described in the Merger Agreement, the NU shareholders must approve the issuance of the NU common shares consisting of the merger consideration, and must also approve the adoption of the Merger Agreement and consummation of the proposed merger.  See Merger Agreement, §3.3.  The NU shareholders must also approve fixing the number of trustees of the NU board of trustees (“NU Board”) at 14.  The NU shareholders therefore retain control over the company, including the NU Board, and whether the proposed merger may go forward.
  
III.

Discussion

A.
Section 16-47 Does Not Apply to the Proposed Merger
  


Section 16-47 states that no utility company or holding company shall exercise control over a “gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state, or with or over any holding company doing the principal part of its business within this state, without first making written application to and obtaining approval of the Department of Public Utility Control, except as the United States may properly regulate actual transactions in interstate commerce.”  C.G.S. §16-47(b).  The statute also states that no corporation or other legal entity shall acquire, or take any action to become or acquire, “a holding company with control over a gas, electric, electric distribution, water, telephone or community antenna television company engaged in the business of supplying service within this state . . . without first making written application to and obtaining the approval of the department.”  C.G.S. §16-47(c).   

In each instance, the focus of the statute is whether the transaction will result in a new company acquiring control over a public service company regulated by the Department, or over the holding company parent of a public service company regulated by the Department.  “Control” is defined in the law as “the possession of the power to direct or cause the direction of the management and policies” of a public service company or holding company, “whether through the ownership of its voting securities, the ability to effect a change in the composition of its board of directors or otherwise.”  C.G.S. §16-47(a).  The standard includes a rebuttable presumption of control if a person directly or indirectly owns ten percent or more of the company’s voting securities.  C.G.S. §16-47(a).  


The OCC’s principal contention is that the Department should assert jurisdiction over the proposed merger pursuant to §16-47 because the combined company will be a “new holding company” exercising control over CL&P, Yankee and NU.  See OCC Petition, at 10-13.  The OCC’s argument is based on a series of incorrect “assumptions” (see OCC Petition, at 8) regarding the structure of the proposed merger, the corporate identity and governance of post-merger NU, and the role of the shareholders in the transaction.  The OCC urges the Department to “view this situation as new ‘holding company’” and to declare jurisdiction “so long as the combined company is in some sense new,” though to apply such a subjective standard would be inconsistent with the statutory language of §16-47 and the Department’s prior decisions.  The statutory standard is explicit, and the facts of this case as applied to that standard make equally clear that the proposed merger is outside the scope of the statutory language.

As a matter of law, NU from a corporate perspective will be the same company following the proposed merger as it is today.  The company will continue to be publicly traded, and owned and controlled by a large, diverse group of shareholders, none of which owns a controlling interest in the company.  NU will continue in existence following the transaction, with no provision in the Merger Agreement calling for the creation of a new holding company that would exercise control over NU, CL&P, Yankee or its other subsidiaries.  The proposed merger will not combine holding companies, but rather, will combine NSTAR and two special purpose subsidiaries of NU created to effectuate the proposed merger.  See Merger Agreement, §1.1.  As a result of the transactions contemplated by the Merger Agreement, “NSTAR” will cease to exist, and a new entity to be named “NSTAR LLC” will become a subsidiary of NU.
  

The OCC claims that the “combined NU and NSTAR holding company effectively has the power to effectuate a change in NU’s present Board.”  OCC Petition at 11.  This assumption is incorrect for at least two reasons.  First, it mischaracterizes the actual structure of the proposed merger as set forth in the Merger Agreement, in that there will not be a “combined” holding company.  NU will continue going forward as the holding company for its current subsidiaries and for the NSTAR subsidiaries.  Second, the OCC’s claim ignores the authority of the NU shareholders and their role in this transaction.  Following the merger, the power to control the company will not be concentrated in any one entity or small group of individuals.  Rather, it will continue to be vested, as it is today, in a large (in fact, larger) and diverse group of NU shareholders.  No person or entity will own “ten per cent or more of the voting securities” of NU.  See C.G.S. §16-47(a).  Further, only the NU shareholders have the power to fix the number of trustees on the NU Board at 14, which is required to consummate the transactions as set forth in the Merger Agreement.  See Merger Agreement, §3.3.  The NU shareholders also retain control over the continued service of those designated to serve on the NU Board going forward.
  The NU Board is currently comprised predominantly of independent trustees, and this will continue to be the case following the proposed merger.  See Merger Agreement, §1.5.
   


The OCC’s argument mistakenly equates changes in corporate governance, such as the individuals serving on the NU Board and the individuals holding senior management positions, to a “change of control” for purposes of §16-47.  This is incorrect and a misapplication of the statute.  Irrespective of the merger, the individuals on the NU Board would change over time as a number of the current trustees, including Mr. Shivery, approach retirement age.  In addition, OCC’s stated concern that the merger will result in “foreign control” of CL&P and Yankee (OCC Petition, at 13) ignores the fact that the leadership of the operating companies will remain intact following the merger, and that the current NU executives are officers of a Massachusetts business trust.  The OCC’s claim also fails to recognize that some current NU Board members reside outside of Connecticut, and that many of NU’s shareholders are outside of Connecticut.    


In past cases, the Department has not asserted jurisdiction subjectively based on the identity of the individuals who may hold board or management positions.  The Department has considered many change of control cases in recent years, and in each instance has made a threshold determination as to its jurisdiction based on whether the subject transaction would result in a change of control at the corporate level.  See, e.g., Docket No. 10-07-09, Joint Application of UIL Holdings Corporation and Iberdrola USA, Inc. for Approval of a Change of Control of Connecticut Natural Gas Corporation and The Southern Connecticut Gas Company (“UIL Decision”), at 3 (“UIL to purchase from Iberdrola USA:  (1) 100% of the shares of CTG, which owns 100% of the issued and outstanding shares of common stock of CNG; and (2) 100% of the shares of CEC, which owns 100% of the issued and outstanding shares of capital stock of Southern.”);  Docket No. 07-08-03, Joint Application of Iberdrola, S.A. and Energy East Corporation for Approval of a Change of Control, Nov. 28, 2007, at 5 (Iberdrola to purchase 100% of the stock of Energy East, with Energy East becoming a direct, wholly-owned subsidiary of Iberdrola);  Docket No. 99-08-09, Joint Application of Energy East Corporation and CTG Resources, Inc. for Approval of a Change of Control, Jan. 19, 2000 (“Energy East-CNG Decision”), at 4 (Energy East to acquire 100% of the stock of CTG Resources, which would become a direct, wholly-owned subsidiary of Energy East);  Docket No. 99-08-02, Joint Application of Northeast Utilities and Yankee Energy Systems, Inc. for Approval of a Change of Control, Dec. 29, 1999 (“NU-Yankee Decision”), at 4 (“YES would merge with and into Merger Sub, a to-be-formed wholly-owned subsidiary of NU that would be created solely for purposes of effecting the Merger. . . YES would become a first-tier subsidiary of NU”);  Docket No. 99-07-20, Joint Application of Energy East Corporation and Connecticut Energy Corporation  for Approval of a Change of Control, Dec. 16, 1999 (“Energy East-SCG Decision”), at 4-5; Docket No. 98-02-20, Joint Application of SBC Communications Inc. and Southern New England Telecommunications Corporation for a Change of Control, Sept. 2, 1998, at 36 (“SNET would become a wholly-owned subsidiary of SBC, and SNET stockholders would receive newly issued tax free shares of SBC stock”).  In each case, the Department acted within its statutory authority under §16-47
 because the structure of the proposed transactions involved a company acquiring control of a Connecticut public service company or the holding company of a Connecticut public service company.  

The OCC’s petition is not the first time that the OCC has asked the Department to review a transaction outside the scope of §16-47.  In a 2005 case, the Department rejected a similar request by the OCC and AG for the Department to review two proposed mergers, the first involving SBC Communications, Inc. (“SBC”) and AT&T Corporation (“AT&T), and the other involving Verizon Communications, Inc. (“Verizon”) and MCI Inc. (“MCI”).  Docket No. 05-04-11, Petition of the Office of Consumer Counsel and Attorney General Richard Blumenthal for the Opening of Dockets to Consider the Acquisition of AT&T by SBC and the Acquisition of MCI by Verizon, Sept. 8, 2005 (“SBC-Verizon Decision”).  In both transactions, the acquiring company (SBC and Verizon, respectively) was the parent holding company of a Connecticut public service company.  The target company in each case (AT&T and MCI, respectively) was the parent holding company of a telecommunications subsidiary that was not a Connecticut public service company.  The Department concluded that §16-47 governs only the acquisition of public service companies by holding companies, and did not apply in these cases because the subsidiaries of the target companies were not public service companies as defined under Connecticut law.  SBC-Verizon Decision, at 20.  “The fact that the instant transactions involve lines of business related to those of the public service company subsidiaries does not expand the reach of that statute.”  SBC-Verizon Decision, at 21.  Thus, the transactions were not subject to the Department’s review, despite the fact that the acquiring company in each case was, similar to NU, the parent holding company of a Connecticut public service company.  The Department rejected the OCC’s and AG’s request to exceed its statutory authority, concluding that its jurisdiction is not triggered if the target company is not a Connecticut public service company or the holding company of a Connecticut public service company.  See SBC-Verizon Decision, at 20.



B.
Section 16-43 Does Not Apply to the Proposed Merger 

In addition to changes of control affecting public service companies, Connecticut law also regulates mergers of public service companies.  Section 16-43 states that a “public service company shall obtain the approval of the Department of Public Utility Control to directly or indirectly . . . merge, consolidate or make common stock with any other company.”  C.G.S. §16-43(a).  


The Merger Agreement will not result in any changes to the ownership, corporate structure or subsidiary relationships of CL&P and Yankee, which are public service companies for purposes of §16-43(a).  Both companies will continue as separate corporations in their current form as wholly-owned subsidiaries of NU.  Neither CL&P nor Yankee as part of the transaction will “merge, consolidate or make common stock with any other company.”  NSTAR Electric Company and NSTAR Gas Company also will remain separate companies after the transaction in the Merger Agreement.  Based on these facts, the transaction does not invoke the Department’s statutory jurisdiction and is not subject to its approval under §16-43.  See C.G.S. §16-43(a).

In fact, the OCC concedes that there will be no “direct” merger involving CL&P or Yankee.  OCC Petition, at 16.  The OCC argues, however, that the transaction should be viewed as an “indirect” merger subject to the Department’s approval, because the NU companies will be under “common control” with the NSTAR companies.  OCC Petition, at 17.  The OCC urges the Department to interpret §16-43 in an expansive and subjective manner, but to do so would be contrary with the scope of the statute and the Department’s consistent adherence to the statutory standard.  


Under the OCC’s theory, any transaction resulting in a Connecticut public service company coming under “common control” with another company would presumably be an “indirect” merger of those companies.  However, the OCC’s Petition does not cite to any case law in support of its expansive and subjective reading of the statute, and the Department has never applied such a theory.  For example, in the UIL Decision, the Department did not address the case as an “indirect” merger of Southern Connecticut Gas Company (“SCG”), Connecticut Natural Gas Corporation (“CNG”), The United Illuminating Company (“UI”) and Berkshire Gas Company.  The Department evaluated the transaction pursuant to §16-47, not §16-43, and recognized that SCG and CNG would remain separate entities and would continue to be regulated by the Department as such.
  See UIL Decision, at 32-34.

In the NU-Yankee Decision, the Department noted that CL&P and Yankee would remain separate companies, would continue to be regulated by the Department, and that “[t]here is no direct or indirect merger of public service companies.”  NU-Yankee Decision, at 4.   

Finally, in the SBC-Verizon Decision, the Department determined that §16-43 did not apply because the transactions were occurring at the holding company level and did not involve a direct merger or change in ownership structure of the public service company subsidiaries of SBC or Verizon.  SBC-Verizon Decision, at 17-18.  In reviewing a line of prior decisions, the Department noted that it had recognized “sufficient precedent for not invoking a Conn. Gen. Stat. §16-43 review for mergers and acquisitions that do not involve a public service company,” and that it has invoked such review “only when the public service company is directly involved.”  SBC-Verizon Decision, at 18.  

C.  
Section 16-11 Does Not Authorize the Department to Approve Mergers That Are Not Otherwise Subject to its Jurisdiction Under §§ 16-47 or 16-43


The OCC argues that §16-11 “directs the Department to take an expansive approach to the question of its jurisdiction.”  OCC Petition, at 12 (emphasis in original).  However, the Department has previously considered and rejected this argument.  In the SBC-Verizon Decision, the OCC and AG made the claim that the Department’s powers under §16-11 provide a separate basis to review merger transactions.  In response to the OCC and AG, the Department held that §16-11 should not be used to extend regulatory authority over proposed merger transactions “given the specificity of the language used in Conn. Gen. Stat. §§16-43 and 16-47.”  SBC-Verizon Decision, at 22.  Accordingly, if a proposed transaction is not subject to the Department’s approval under §§16-43 and 16-47, §16-11 will not provide a separate basis to assert jurisdiction.  The Department properly rejected the OCC and AG’s argument because it would have rendered meaningless the specific language of §§16-43 and 16-47. 
   

D.
The Declaratory Ruling Requested by OCC is Inconsistent with the Department Precedent Cited in the OCC’s Petition

In its petition, the OCC relies on three prior decisions of the Department, yet each of these decisions illustrates the Department’s consistent adherence to the statutory standards and the fatal flaws in the OCC’s requested declaratory ruling.  See OCC Petition, at 18 – 20.  Each case demonstrates that the Department has consistently conformed to the statutory language of §16-47.  


In Docket No. 86-03-34, Request of Group W Cable, Incorporated for an Advisory Ruling on its Proposed Internal Reorganization, 1986 Conn. PUC LEXIS 152 (“Group W Cable”), the Department considered whether its approval under §§16-47 and 16-43 would be required for a proposed corporate reorganization.  Group W Cable was a community antenna television company and a public service company, and sought to establish two of its internal business units as separate corporations.  Pursuant to this plan, Group W Cable would become the parent holding company and the two new corporations (the former business units) would become separate subsidiaries of Group W Cable.  The Division of Consumer Counsel (OCC’s predecessor) argued that the transaction would establish Group W Cable as a holding company, which would require the Department’s approval under §16-47.  The Department agreed, concluding that as a result of the transaction, “Group W’s control would change, albeit in form, because it would be controlling two separate corporations.”  Group W Cable Decision, at 5.  The Department also determined that §16-43 was inapplicable to the proposed transaction.  Group W Cable Decision, at 3-4.
  This case illustrates that the Department does not determine its jurisdiction based on a subjective standard (the “consequence” of a transaction in the words of OCC), nor does it accept OCC’s “common control” merger theory.   

In a joint decision dated March 31, 1992 in Docket No. 91-09-07, DPUC Review of Northeast Utilities Plan to Acquire Public Service Company of New Hampshire, and Docket No. 90-07-25, Application of Public Service Company of New Hampshire for Waiver of Approval to Issue Securities in Connection with the Second Step of the Acquisition of Public Service Company of New Hampshire by Northeast Utilities (“NU-PSNH Decision”), the Department approved NU’s acquisition of Public Service Company of New Hampshire (“PSNH”).  The OCC cites to this 1992 case as an instance of the Department asserting jurisdiction over a “pure takeover of an out-of-state utility company” (OCC Petition, at 19), but neglects to point out the principal reason why that transaction was subject to the Department’s approval in the first instance.  At the time of the NU acquisition, PSNH was a “foreign electric company within the meaning of Section 16-246a” due to its ownership interest in Millstone Unit 3.  NU-PSNH Decision, at 1.  As a “foreign electric company,” PSNH was deemed under the then-existing law to be an “electric company” and a “public service company” for all purposes under Title 16 of the statutes, including §16-47.  See C.G.S. §16-246c(c), repealed P.A. 05-01 June Sp. Session (copy attached as Exhibit D ).
  As a result, the transaction was clearly subject to the Department’s jurisdiction, and approval was required under §16-47 because NU, a holding company, was proposing to acquire control of PSNH, a public service company under Connecticut law.
  
Finally, in Docket No. 00-01-11, Joint Application of Consolidated Edison, Inc. and Northeast Utilities for Approval of a Change of Control, Oct. 19, 2000 (“Consolidated Edison Decision”), the Department evaluated a transaction that would have resulted in a change of control as to NU.  The transaction was subject to the Department’s jurisdiction under §16-47, and the applicants submitted the transaction for approval pursuant to that statute.  Consolidated Edison Decision, at 5.  The OCC cites to the Consolidated Edison Decision in support of its view that the Department need not engage in a “fine parsing of statutory text” to determine the basis for its jurisdiction (OCC Petition, at 20), yet the applicability of §16-47 was never in issue in the case.  As noted in the Consolidated Edison Decision, Consolidated Edison would have acquired all the regulated and unregulated subsidiaries of NU, owning 100 percent of NU’s common stock, with a new holding company being formed and NU ceasing to exist as a publicly traded company.  Consolidated Edison Decision, at 18.  None of these factors apply to the transaction described in the Merger Agreement.
  

E.
Customers are Fully Protected Because CL&P and Yankee Gas Will Continue to be Regulated by the Department as Public Service Companies 

The Merger Agreement will not change or limit the Department’s jurisdiction over CL&P and Yankee.  The companies will continue to be regulated by the Department as public service companies.  The Department will retain its full jurisdiction with respect to CL&P and Yankee’s provision of electric and natural gas services, the condition of their plant and equipment, and their manner of operations.  The Department also will retain its full authority over the rates and terms of service for CL&P and Yankee.  To the extent that the proposed merger results in efficiencies, cost savings or potential new business practices for CL&P and Yankee, such issues would ultimately be addressed by the Department in future rate cases and related proceedings.
  The companies will also continue to be subject to all compliance obligations under applicable statutes, regulations and Department orders.  As a result, the interests of customers are fully protected.
IV.
Conclusion

The proposed merger as described in the Merger Agreement is not subject to approval under §§16-47, 16-43 or 16-11.  The Department’s Letter Ruling in response to the AG’s petition was correct, and the Department should reach the same conclusion in response to the OCC’s Petition.  The transaction will not result in another company, or a new company, acquiring or exercising authority or control over NU, CL&P or Yankee.  The transaction will not alter the holding company-subsidiary relationships, and will not result in a merger of Connecticut public service companies.  The Department should continue to adhere to its consistent application of the statutory standards, and should reject the OCC’s request to deviate from those standards.  NU respectfully requests that the Department deny the OCC’s Petition.
Respectfully submitted,

NORTHEAST UTILITIES
By:      
_____________________________

Daniel P. Venora



Carmody & Torrance LLP


50 Leavenworth Street


P. O. Box 1110


Waterbury, CT 06721-1110

(203) 575-2649

_____________________________
Stephen Gibelli
Associate General Counsel


Northeast Utilities Service Company


P.O. Box 270

Hartford, CT  06141-0270

(860) 665-5513
Its Attorneys
CERTIFICATE OF SERVICE

I hereby certify that, effective as of the date set forth below, the foregoing document has been served upon each person designated on the Department’s official service list in this proceeding in accordance with Conn. Regs. § 16-1-15, as amended.  
Dated as of December 15, 2010.

	
	_____________________________

Daniel P. Venora 


� NU intends to comply fully with the Department’s directives set forth in the Letter Ruling  (“NU shall make presentations to Commissioners and staff of the Department detailing the transaction, provide copies of all filings made to regulatory bodies where approval is required and respond to all information requests developed by the Department”) and in the Department’s subsequent letter to the company dated November 10, 2010 (“Please furnish the Department a timeline for all anticipated regulatory approvals NU expects… Also, please submit all non-duplicative documentation provided to the various regulatory agencies regarding this matter….”). 





� Under Connecticut law, “public service company” is defined to include “electric, electric distribution, gas, telephone, telegraph, pipeline, sewage, water and community antenna television companies and holders of a certificate of cable franchise authority, owning, leasing, maintaining, operating, managing or controlling plants or parts of plants or equipment.”  C.G.S. §16-1(a)(4);  see also C.G.S. §16-1(a)(8), (9) and (29).


� NSTAR derives approximately 99% percent of its consolidated operating revenues from the utility operations of NSTAR Electric and NSTAR Gas.  For purposes of §§16-47 and 16-43, NSTAR is not a holding company that conducts a “principal part of its business within the state,” and NSTAR Electric and NSTAR Gas are not public service companies “engaged in the business of supplying service within this state.”  A change in control of the NSTAR companies therefore does not necessitate the Department’s approval and does not invoke its statutory jurisdiction under §16-47.  See C.G.S. §16-47(b). 





� The proposed merger is subject to approval primarily by the Massachusetts Department of Public Utilities (“MDPU”) pursuant to M.G.L. Chapter 164, § 96, and the Federal Energy Regulatory Commission (“FERC”) under § 203 of the Federal Power Act, and must also be approved by the Nuclear Regulatory Commission and the Federal Communications Commission.   The transaction also will require filings by the companies with the Department of Justice and the Federal Trade Commission under the Hart-Scott-Rodino Act, and with the Securities and Exchange Commission.  Under Maine law, the proposed merger is technically subject to the jurisdiction of the Maine Public Utilities Commission because an NU subsidiary owns a small amount of utility assets in the state, but the commission will be asked to issue a general waiver or in the alternative to approve the transaction based on the approvals of the MDPU and FERC.


� With respect to NSTAR’s participation in the transaction, NSTAR shareholders must also approve the adoption of the Merger Agreement and consummation of the proposed merger.  See Merger Agreement, §2.3.





� NSTAR Electric Company and NSTAR Gas Company will continue in their current form as separate corporations, subsidiaries of NSTAR LLC, with NU as the parent holding company.  


� Shareholders routinely elect the individuals who will serve on the NU Board.  This power is vested in the shareholders and is not subject to the Department’s review or approval.  





� Only Mr. May and Mr. Shivery are expected to be non-independent trustees on the NU Board.


� The regulatory structure set forth in §16-47 (i.e., requiring approval only for transactions involving the acquisition of control over Connecticut public service companies and holding companies) has been a cornerstone of Connecticut law since at least the 1949 revision of the Connecticut General Statutes (a copy of §5438 of the 1949 revision is attached as Exhibit C).  While the statute has been amended from time to time over the years, the core structure has been maintained over many decades and throughout the evolution of the electric industry.  The structure has fully protected the interests of Connecticut and the state’s utility customers.


� Consistent with §16-47, the Department approved UIL’s acquisition of CNG and SCG only.  It did not rule on UIL’s planned acquisition of Berkshire Gas Company, a Massachusetts gas distribution company, despite the fact that Berkshire would be part of the same holding company system as CNG, SCG and UI.  UIL Decision, at 37.  Similarly, in 2001, the Department did not conduct a docket inquiry of Energy East’s acquisition of New York-based RGS Energy Group Inc. (parent company of Rochester Gas and Electric), which occurred after the Department had approved Energy East becoming the parent holding company of CNG and SCG.  See Energy East/CNG Decision, at 1;  Energy East/SCG Decision, at 1.�


� Section 16-11 states as follows:  


“The Department of Public Utility Control shall, so far as is practicable, keep fully informed as to the condition of the plant, equipment and manner of operation of all public service companies in respect to their adequacy and suitability to accomplish the duties imposed upon such companies by law and in respect to their relation to the safety of the public and of the employees of such companies. The department may order such reasonable improvements, repairs or alterations in such plant or equipment, or such changes in the manner of operation, as may be reasonably necessary in the public interest. The general purposes of this section and sections 16-19, 16-25, 16-43 and 16-47 are to assure to the state of Connecticut its full powers to regulate its public service companies, to increase the powers of the Department of Public Utility Control and to promote local control of the public service companies of this state, and said sections shall be so construed as to effectuate these purposes.”


� The Department also analyzed the applicability of §16-331, which is not relevant to the OCC’s petition.


� In 2005, the Connecticut law was changed such that foreign electric companies are no longer deemed public service companies for purposes of Title 16.





� As a foreign electric company, PSNH was also required to comply with §16-43 in connection with certain financings, which the Department addressed in the same decision.  


� Further, the Department’s jurisdiction in this case was based solely on §16-47.  Although it referenced §16-11 in addressing various public interest issues in evaluating the merger, it did not rely on §16-11 as a separate basis for asserting jurisdiction.  Consolidated Edison Decision, at 16-17.  





� Even in merger cases that have required Department approval under §16-47, the Department has not withheld its approval when potential savings and customer benefits were yet to be quantified by the applicant.  Rather, the Department has reserved such issues for future rate cases or other proceedings.  See, e.g., Energy East-SCG Decision, at 16, 24 (Order Nos. 10 & 11);  Energy East-CNG Decision, at  20, 23-24 (Order No. 10). 
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